STATE OF FLORI DA
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LAMAR SOUTH FLORI DA,
Petitioner,
VS. Case No. 06-3281
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on January 12, 2007, in Tallahassee, Florida, before
Adm ni strative Law Judge R Bruce MKi bben of the D vision of
Adm ni strative Hearings.
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STATEMENT CF THE | SSUE

The issue in this case is whether the Departnent of
Transportation's Notice of Intent to Revoke Sign Permt shoul d
be upheld pursuant to Section 479.04, Florida Statutes (2006)."

PRELI M NARY STATEMENT

On or about March 21, 2006, the Departnent of
Transportation ("DOI" or the "Departnent”) issued a Notice of
Intent to Revoke Sign Permt to Lamar South Florida ("Lamar").
In response, Lamar filed a Petition for Formal Adm nistrative
Hearing, which was duly-transferred to the Division of
Adm ni strative Hearings. The final hearing was continued one
time upon notion of Petitioner and was finally conducted on
January 12, 2007. At the commencenent of the final hearing, the
parties stipulated to adm ssion of Petitioner's Exhibits 1
t hrough 7 and Respondent’'s Exhibits 1 through 14. Respondent
call ed one witness: Lynn Hol schuh, the state outdoor
advertising admnistrator with DOT. No w tnesses were called by
Petitioner.

At the close of the evidentiary portion of the final
hearing, the parties requested and were allowed up to 15 days
fromthe filing of the hearing transcript to file their
respective proposed recomended orders. A one-vol une Transcri pt

of the hearing was filed on January 26, 2007. Petitioner tinely



filed its Proposed Recomended Order on February 9, 2007.
Respondent' s Proposed Recommended Order was filed on

February 13, 2007, but was given consideration because it was
only one day |ate, and the Recommended Order had not been
finalized at that point.

FI NDI NGS OF FACT

1. Lamar is a conpany which owns and mai ntai ns road-side
signs, signboards or billboards within the State of Flori da.
One such billboard (referred to hereinafter as the "Sign") is
| ocated on U.S. H ghway 41 approximately three-tenths of a mle
north of Tuckers Boulevard in Charlotte County. The Sign was
given Permt Nunber 5202 by DOT. This Sign is a nonconform ng
sign, neaning that it was lawfully erected but does not conply
with state or |local |aws enacted after it was built.

2. DOT conducted a statewi de inventory of signs in 1998
and established a database for use in nonitoring nonconform ng
signs in the future. The database includes the type of sign;
its date and method of construction; the height, including the
Hei ght Above Ground Level (HAG); its location; whether the sign
is lighted or not; and other identifying information about the
sign. The inventory of signs is updated at | east every two
years, but generally is done on an annual basis.

3. On August 13, 2004, during Hurricane Charley, the Sign

sust ai ned damage, which required certain repairs. Repairs of



nonconform ng signs is allowed, but signs are not supposed to be
structurally changed during the repair. Petitioner undertook a
repair of the Sign.

4. During the course of the repairs, the Sign underwent
two changes. One, the HAG. of the sign went fromtwo feet to
approximately five feet. HAG is the distance fromthe ground
to the bottomof the |lowest sign face. Two, the Sign was
repaired using four support poles instead of the three poles it
had when it became nonconform ng.

5. Based upon information contained in its database, DOT
concluded that the repairs resulted in unauthorized structural
changes. DOT issued a Notice of Intent to Revoke Sign Permt
(the "Notice") on March 21, 2006. The Notice alleged the Sign
had been structurally altered and was no | onger the sanme as when
it had becone nonconform ng. The Notice cited Florida
Adm ni strative Code Rule 14-10.007(2)(a) as the basis for the
intent to revoke. That Rule relates to nodifications of a sign
"such as conversion of a back-to-back sign to V type, or
conversion of a wooden sign structure to a netal
structure "

6. The Notice included a statenment that revocation of the
sign permt would becone final in 30 days, unless Lanmar either:
(1) provided information to DOT sufficient to resolve the issue

or (2) requested an adm nistrative hearing. Lamar avail ed



itself of the second option and, tinely, filed a Petition for
Formal Adm nistrative Hearing.

7. The DOT Notice did not specify exactly which changes to
the Sign constituted a violation of Departnment rules. It merely
cited to Florida Adm nistrative Code Rule 14-10.007(2)(a).
During the discovery phase of this action, Lamar ascertai ned
that the violations were: (1) the HAG had been raised fromtwo
feet to over five feet; and (2) there were four support posts
instead of the original three. This information was discovered
by Lamar as a result of interrogatory responses fromDOTl. The
i nterrogatories had been propounded on
Sept enber 22, 2006, but were not answered until Decenber 13,
2006, sone 82 days | ater

8. Upon determ ning the exact nature of the violation,
Lamar undertook to have the repairs corrected so that the Sign
was set at the correct HAGL of two feet and one support post was
renoved. The correcting construction work was acconplished
wi thin seven days of discovering the nature of DOTI's conpl aint.
As of the date of the final hearing, the Sign had been returned
toits condition as of the date it becane nonconform ng.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings (DOAH) has
jurisdiction over the parties to and the subject matter of this

proceedi ng pursuant to Section 120.569 and Subsection 120.57(1),



Florida Statutes. Proceedings under the jurisdiction of DOAH
are de novo in nature. 8§ 120.57(1)(k), Fla. Stat.

10. The control and regul ation of roadside signs in the
state fall within the purview of the Departnent, as set forth in
Chapter 479, Florida Statutes. DOI's specific duties are set
forth at Section 479.02, Florida Statutes.

11. One of the rules promul gated pursuant to DOT' s
authority under Chapter 479, Florida Statutes (and relied upon
by DOT as the basis for issuance of the Notice in this case), is
Florida Admi nistrative Code Rule 14-10.007, which states in
pertinent part:

(1) A nonconformng sign nust remain
substantially the sane as it was as of the
date it became nonconform ng

(2) Reasonable repair and nai ntenance of
nonconform ng signs, including change of
advertising nessage, is permtted and i s not
a change which would term nate the
nonconform ng status. Reasonable repair and
mai nt enance neans the work necessary to keep
the sign structure in a state of good
repair, including the replacenent in kind of
materials in the sign structure. Were the
repl acenent of materials is involved, such
repl acement nmay not exceed 50% of the
structural materials in the sign within any
24 nonth period. "Structural materials" are
defined in sub-subparagraph (6)(a)?2.a.
bel ow. The follow ng are exanpl es of
nodi fications which do not constitute
reasonabl e repair or maintenance, and which
constitute substantial changes to a
nonconformng sign that will result in the
| oss of nonconforn ng status:



(a) Modification that changes the
structure of, or the type of structure of,
t he sign, such as conversion of a back-to-
back sign to a V-type, or conversion of a
wooden sign structure to a netal structure;

* * *

(b) Modification that changes the area of
the sign facing or the HAGL of the sign,
however :

12. Section 479.08, Florida Statutes, reads:

The departnent has the authority to deny
or revoke any permt requested or granted
under this chapter in any case in which it
determ nes that the application for the
permt contains knowi ngly false or
m sl eading i nformation or that the pernittee
has violated any of the provisions of this
chapter, unless such permttee, within 30
days after the receipt of notice by the
departnment, corrects such fal se or
m sl eadi ng i nformati on and conplies with the
provi sions of this chapter. Any person
aggrieved by any action of the departnment in
denying or revoking a permt under this
chapter may, within 30 days after receipt
of the notice, apply to the departnent for
an admini strative hearing pursuant to
chapter 120. |If a tinely request for
hearing has been filed and the departnent
issues a final order revoking a permt, such
revocation shall be effective 30 days after
the date of rendition. Except for
departnent action pursuant to s. 479.107(1),
the filing of a tinely and proper notice of
appeal shall operate to stay the revocation
until the departnent's action is upheld.

13. It is clear fromthe stipul ated evidence that the Sign

was rebuilt after it was damaged. The reconstruction resulted



in a sign that was sonmewhat different fromthe sign which
existed at the tine it becane nonconform ng.

14. DOT's notification to Lamar did not specify the
all eged violations other than to cite to a departnental rule
provision. As it turns out, the provision cited in the Notice
(Fla. Admin. Code R 14-10.007(1)(a)) was not the correct
provi sion because it identified a change that had not actually
occurred. Rather, the changes which Petitioner made to its sign
were governed by a different rule provision (Fla. Adm n. Code
R. 14-10.007(1)(b)). Thus, the Notice of Intent to Revoke Sign
Permt was not sufficient to put Lamar on notice as to the
al | eged vi ol ati ons.

15. The 30-day period for correcting violations of state
law (See § 479.08, Fla. Stat., as set forth above) woul d not
comrence running until Petitioner received notice. It is clear
fromthe facts of this case that Petitioner only received notice
during the discovery phase of this case. Therefore, once it
received sufficient notice, it had 30 days to correct the
violations, and it did so.

16. DOI's interpretation of the statute is that the Notice
did not give Lamar a 30-day opportunity to correct its inproper

repairs. That would, as stated in Lyman Walker,IIll v. State of

Flori da, Departnent of Transportation, 366 So. 2d 96, 99




(Fla. 1st DCA 1979), render Lamar's right to notice a nullity.
In the alternative, DOT argues that Lamar shoul d have known what
the violation was despite what was stated on the Notice. There
is norequirenment in law for a person to guess what an agency is
t hi nki ng when it issues such a notice.

17. The general rule is that the party asserting the
affirmative of an issue has the burden of presenting evidence as

to that issue. Florida Departnent of Transportation v. J. WC

Conpany, 396 So. 2d 778 (Fla. 1st DCA 1981).

18. It is clear that within 30 days of receiving
sufficient notice of the alleged violation of law, the Sign had
been repaired in accordance with its condition as of the date it
becanme nonconform ng. Respondent has not net its burden of
proof to establish nonconformty of the Sign as of the date of
the final hearing.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered by the Departnent
of Transportation withdrawing its Notice of Intent to Revoke

Sign Permt.



DONE AND ENTERED this 20th day of February, 2007, in

Tal | ahassee, Leon County, Flori da.

NEW\N L

R BRUCE MCKI BBEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 20th day of February, 2007.

ENDNOTE

1/ Al references to Florida Statutes are to Florida Statutes
(2006), unl ess ot herw se indi cat ed.

COPI ES FURNI SHED,

J. Ann Cow es, Esquire

Departnment of Transportation

Haydon Burns Building, Miil Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Gerald S. Livingston, Esquire
Penni ngt on, Moore, W/ ki nson,

Bel |l & Dunbar, P.A
215 South Monroe Street, Second Fl oor
Post O fice Box 10095
Tal | ahassee, Florida 32302-2095
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Janmes C. MWers

Cl erk of Agency Proceedi ngs
Departnment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Miil Station 58
Tal | ahassee, Florida 32399-0450

Pamel a Leslie, General Counsel
Department of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Mil Station 58
Tal | ahassee, Florida 32399-0450

St ephani e Kopel ousos, Interim Secretary
Departnment of Transportation

Haydon Burns Building, Miil Station 57
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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